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Comptreller of the Unturluy of Texes ‘

Austin, Texss A

Deax 8ir:

Opiaton No, 0-1861
Re: Ghether op™y s Yroperty

g University for -
donated to the ' Uni~

Uhder date ¢

wherein ws hsld tb
exeapt fron taxagion
and sending a g« 3

940, Honorsble Dan W,
our 31::103 Yo, 0-1877,
deioned therein was

g our r-ply t0 you

After do uon of the opinion s writ-
ten we nro auu 8. . that the same e0orTeot in
its oong)uFion . lou glver in that epinion
would ~ toniusish, We are thersfore recvnsider-
ing ¢} ang Lo he pplaton here written ahall be in
liaywof Apiaton No 571

dombey 80, 1938, deorge Beggs, ss Ixecutor
and T e will of Zdward Disne f’amr. degsased,

coaveyed to\the Soafd of Rezents of the Univerality of Texas

% i hénefis of the University, oertain lanéd in
Worth, The title and peamession of the
Univers t fexas to this property was confirmed by a
decree or thc 138th Duhrlct Soux¥, Travis Gouaty, Texas, on
May 31, 1920, in Ceuse Ne. 61,847, styled Btate of Texas, ot a1
vé. Gecrze Besge.

At the Firzt Called Seassion of the 41t Lomhmn,

Chapter 25, page 89 of the Aots thereof, the Leglelature
establ iohed the "X, D, Farmer Isterneticaa) Seholarehip Fund,*
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and provided that it should be adzinistered by the Loerd of
Rogents of the Univerasity of Texas,

The Aot of ths Legislature astablishing the "E, D,
Foarmer Internationa) Soholarship Fund” provided thet the
fund sshould be used for the purpose of providing soholars
ships in the University of Tezos to stuceats froa the Re-
pubiic in Sexicn, and providing Gﬁholﬂfﬁﬁifi in the Naticnal
University of Mexico to students of the Unlversity of Taxss,.

The nroperty oonveyoed by said Goor: s Besgs is now
rented by the Board of Regonts for garesge purposes, snd the
revenue thereflrom is placed to the ciedit of tho “R. D. Far-
wer International 3oholarship Fundé,” |

The property conveyed by Mike Houzg, us Independant
Exeaoutor of the estate of ¥W. O, Hozz, decscsed, ot al, Gon-
sists of real astate, mineral righits, oil royaltles, bonde
cotes, shares of sposk amd other property which orns tituto&
the residus of the:estate of W, C. Hosg, decensed, :

The will of Y. C. Ho;{;. ¢acgaged, provided that
sueh residuo would be conveysd to:

“The Doard of Ragents of the University of
Texns, go that sald Board of Lerents may devoile
all or a2& zuon of 4t as may be necessary to the
endownent, sstablishrmant und rmalniename of a
lgoture lfund aimed to secure the services of men
of proved lesning to delivax courses or random
leotures on the nistory, litersture, art end
social and politieal experisnce of msakind, Ihe
gontrolling purpose of this foundatlion should
be te insure an ¢pportunity to ths University
and tha poopls of Texes rfor knowing what the
Teal aohlievenents end past experiencs of wane
kind have been, To this end, the lecturers re-
taioed by scid foundation may, in the disore~
tion of the authorities of the Univorsity, ana
ag the income of the foundaticn may porait
doliver thelr respective zddressss on 1nv_1{a-
tion at any educational institution, pudlie
1ibrexy, towa ball, publie ert mzlmu. publie
suditorium, eoto,, within the Htate of Texns,
providod ao admission be charged, I espegially
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request that, at lesst during ths first
three to five years of this foundation work
attention and emphasis de given by retalned
leoturers of naticzaal abllity and rejuta-
tion to the value and eerfice of education
and ths duty and odligatipgn of odur common-
wealth and all ite divisicens, to establlsh,
equip end support edequately, if not zar
ogccflonco; all needi “educational faoili-
tien in keeping with the dignity and sspira-
tion of ocur great State,*

¥hen ths Constitution of Texas was rdopted, the
goople of the State provided for the catablishsent of the
lglzgut; of Texas by the sdopticn of Article VII, Section
reci.

The Constitution also provides for the estadblishe
nant apd maintsnance of a system of fres ;ublic sashools by
the adoption of Article VI, Ssetica 1, and used the phrase
"a general 4iffusion of knowledge balng eassential %o the
preservetion of ths libertics snd rizhts of the people,”
ahfreby recogrizing thrt the edusation of the snsses was
4 function of the state governseat, Within nine ysars
efter tha adopticn of the Comstitution, the Supreme Court
recsogaized that eduorticn was & goveraxnesntal funetion in
the cese of Cassianc vs. Urauline Aocadexy, 64 Tex. 873,

The University of Texas is = departzeat of the
state government created for the purpese of education,
Muzme ve, Marrs, 40 5. ¥. {(24) 31, snd Cklahomm A, & i,
Collego va. Miller, B2 Pso. 921, And in the oase of
cgzgrln ve, Cavanauzh, 838 8, W. 234, Chief Justice Jones
spids

*The State University is a public insti-
tution authorized h{ the Comstituticn of the
State of Tezas, « o

" The University of Texas was sstablished by the
Act of la88) (Ch. 78, Acte, Regular Seasion, 17th Leglsla~
ture), sad {= under the oontrol of the Board of Hegents

by
an Act of the Legislature, and said Deard doerives all of its

powers and duties from the Leglislature of Toxas, Artiole

2584 et'seq. In the celebrated sase of Dartaouth Collage ve,

Woolward, it was held thati suoh offiocsrswers state offi.

cers. In that case, Chisf Justice Marshall used the follow-

lag languegoes

_B7
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“That education is sn odject of National
conagern, and a :g:r subject of leglslation,
all adm{t. Tha e may be an institution
founded by the governueat and placed eatirely
under its imnelinte contrel, the officers of
wilch would be public orfficers, amenabls ex~
clusively to the gnveraweant, none will deny.”
In the cuse of Splawm vs, Woodward, 287 S, W, 637,
Chief Justice LioClendon sald:

"The regents are clenrly officers of the
state chnrged with the AQuty of managaxent ¢nd
control of the Unfveraity and its propertiss."

It is, therefore, our opinion that the Univarsity
of Toxas iz & department of the Htate of Texas sad {5 oper-
ated for the use and benefit of the publio, and that its
Board of Regents are state officers, Therefore, m{ land
that belongs to the University of Texas is land that balongs
te the Stzte of Texas. :

The power to tax fe an etltrivute of sovereignty
and the extent to whioh this power nay be exeroised for
sovernmental purposes finds Lits only lizitstion in the :
sostitution, Stratton vs. Commissloners Court, 137 8, .
1170 {writ refused). Taxation is inlerent ia sovereignty
and without whiioh & constitutional goummt eannot
exist, It is vested in the lggislature by the gensral
grant of legislative power whethsr specifically enumsrated
in the Ccnatitution, anong the powers to Lo sxereised by
it, or not, The constitutional visions in rofersnge %0
it, therefore, are more ususlly istended or uaderstood
es linitations and restrictions upon its exerciss, than
an & dh_::t. grant of the power to the legliclature, 40 Tex,
JaTe Lo .

- Taxzes are defined o Le the burdens, of chargeas,
_imposed by the muhtin power of the States upos persons
or propexrty to se mousy for public purposssi GClezg vs.
Stltt. ‘z aXe 308. . ‘

The subjects of taxation under ocur goastitutional
lizitations are, prismarily, property and personj and taxes
are levied by tRe Stete under its sovereign pawer on the
property of 1te citisess for goveramental purposes only,
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Texas hflo rs Insurance Association vs, City of Dallas,
5 8, W, 841‘614 (writ of error refused), Ths objeet of
taxation is to produce the reveauss with wiich to ecadust
the business of the atsu; it is eatirely inocnsistent with
our theory of govermmsnt for the property of ths state to
be taxed, in oxder to produge the consy to be expended by
the state, 25 Pac, (24) 1074, State va, Boaxd of County
Coomissioners (Sup. Ct. Oklahoma),

The purpose of taxation teing only for the rais-
iong of money with whioh ¢o oarry on the governssgtal funo-
tions, to tax the property of tho state would onl{ amount
to ¢ money out of one pooket and putting £t in acother,
As gtated by Justios Bxatton in the case of Htate va, Looke,
30 A. Lo Re 407 (Sup. Cbe New Noxioco):

"All exexzptions granted from taxation pro-
geod upon the theory of pudlie volicy, but the
public polioy lhvolved {s ot alwxeys the sags,
For instance, the exsexptions zrarted dy the ‘above
quoted oonst{tutionu provision to chureh -

- perty, pudlio libraries, educntional and ¢ -
table institutions, and cemstarios, not used
and heléd for private or gorporate profit, pro-
geeds on the theory of the pudlic #ood ascon~
plished Ly them, and of the posuliar benaefit
cerived by the publie in general frox their gone
dust. It 18 an mot of grace upon the part of
the state, whioh omsuates frox suoh consideras
ticns. The sxszption grantsd to the uﬁ:poﬂy
of the United States is perhaps coap 5
that tc the state, all osouaties, towns, aities
and school districts arises fyom public poliey,
whieh repudiates, as being utterly futile; the
theary of the state taxing its own property in
order to produge the fundw with whioh operate
1ts own affalrs, To tax it would mersly regquire
and render it neocessery to h:g now taxes to ,
meet the demand of those already laid; that the pudb-
1ie would thus be taxing itaelif to produce the
money with whish to _png.to Ltsell the taxes
previcusly casessed, thersby benefiting sno cne
oxcept the of ficors employséd to eelleot and dis-
burse sush revesnues, whose oompeasation would
msrely serve tc inorease the burden of this
useless and 1€le derencny. Another eonsideration

<89
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whioh should not Ye overlocked, is that

if publie groporty, that {s to say property
ownod by the state, is to be burdened with
« tax 1isn the pubife might lose 1t entirely
through oversight and oarelessness of 1its
agents in felling to pay the taxes when due,
and allowing the saze to be sold end the
title passed to third parties,”

Thorefore, in so far as property talonging to the
stets is concerned, exesption from taxation is the genersl
rule and not the ezoeption. Before such propexty be
suh!ectod to taxation in any form, the intention to do so
met be declared eithsr by wxpress enagt.ent or by glear
izplication of law, 1 Pas. (24) 608; Eazle Point Irrigetion
Distriot ve, Cowden, et al {Bup. Ct. Oregon),

There is nothing in our statutes whieh makes land
belonging to the state mbd Jeot tov taxation, and there is
nothing in the Constitution whish by expresss declaration or
by lamplication would pexait such taxation, except as will
bs hersinafter -oted, Of eourse, Article VIII, Section
of the Conastitution provides t.h.ni all property ia this atate
shall bo taxed in proportica to its value, whether owned by
natural psrsons or corjyorations; and Artiocle VIII, Seotiocn 1)
providecs thet all property, siiether owned by parsoas or
corp rations, shall be assessed for taxation, ¥hlle it is
true thnt the State has soms of the attributes of o corpors-
tion, we helieve that the frazers of the Congtitutl on 4id ot
intend that the vwoxfi corporation would inolude the state,

It 1s our opinloa that land bLeloy to the state
of Texad ls exexpt from taxatlon unless thers is &n express
enactuantto that effeat, Ve 4o not Iave any decisions from
this jurisdiotion direqtly on this point, dbut in the cass of
Taylor vs. Robinson, 10 S, ¥, 245, the Supress Court neld
that lands set apart by the state for the contraetor, as
payrent fox the construstion of the Caritol of Texas, to he
eohvayed t4 him when sarned in thmmsrou of the work, is
oot sub jeet to taxation, as land d under a contrast for
purchase from tho atate, :

Furthormore, the state has never held 1%shdf sub-
ject to taxation except by speeim) emmotxzent, This is jroved
by the feat that when the state decided that the land belong-
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ing to the Fernanent University Fund sinculd be subjedt to
taxstion for county purposes, it waa nscessary to adopt
Article VII, Seotion 18 (a} of the Constitution. The land
1n question is not subjest to taxation under the above
anandeent because {t is not a part of the Permanent Univer-
sity Fund, and it ¢1d not bVelong tc the Universaity at the
tine said azendient went into effeot,

Nothing in this opinion is to bs construed as
holding that the state does not hove authority to tax Lits
own property.

%e areo of the opinicon that the property -o_onvaacd
to the Board of Rogents for the use and bensfit of the -
versity of Texas by Goorie Begge und Mike iogg is property
belonging to the state and {8 theretore exezpt rrox taxation,

We sincorely trust that the foregoing fully answers
your inquiry. ' '

Yours very txuly
ATTOENEY GENIRAL OF TRIAS

(et

Assistent

HHC100

cC¢ $Honorabdle Dan W. Jeckson
District Attorney
Houston, Texas

9, 1940
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